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Downing Street,
S. i.1.

75227/46.
th March. 1947.

flould you please refer
14th May, 1931 (E.2<47/20/31)
pondence, concerning the Pale
all) Order in Council, 1931

488).

to 1Rendel's
and related

stine ('Jeste
(S.R. and 0,

le'tferof the
corres-

rn or Jlailing
1931, No.

I enclose a copy of a savingrarn from the High
Commissioner concerning a prosecution recently
brought under paragraph B(5) of Schedule I to the
Order in Coincil. As a result of this case the High
Commissioner suggests certain amendments to the terms
of the Order in Council. We have consulted our Legal
Advisers, who point out that the High Commissioner is
given power to make regulations by Section 2 of the
Order, with the approval of the Secretary of State,
"to give effect to the provisions" contained in
Schedule I of the Order. whilee it might be possible
to reet the point raised in the savingram by making
a regulation to say that, for the purpose of any pro-
ceedings under paragraph (5) of Schedule I, anyone
blowing a ram's horn should be presumed to be a Jew
unless he proves the contrary, and anyone taking part
in the Zikr ceremony should be presumed to be a Moslem
unless he proves the contrary, there might be an
element of levity about such a provision :.hich would
be unsuited to the matter in ha::.nd, unless it is

C . .i. B. XTER, ES..* .!* CMdG.MC. ,t

,c-,, ,

/thought

Qr 94ACrw



thought that a provision of such absolute impartiality
would be valuable as establishing once more the good
fa -th-of the mandatory Power. Otherwise an Order in
Co .c'il would be necessary to give effect to the
amendments now suggested.

Before taking any further action we should be
grateful for your observations.

Ly6v

I
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8 clear.

From the High Commissioner for Palestine.

To the Secretary of State for the Colonies.

Date......17.12.46...

Noo. .... . .. 1889....... Saving. SECRET.

Para.B(5) of Schedule I to the
Jailing :all) Order-in-Council 1931

"The Jews shall not be
ram's horn (Shofar) ne
any other disturbance
avoidable etc."

Palestine ( Jestern
provides that

permitted to blo'::
ar the :/all nor cai
to the Moslerms that

the
se
is

2. In a prosecution brouht against a certain Moshe Yusef
Karaewany the Relieving President of the District Court of
Jerusalem held that a condition of successful prosecution
for an offence under this para. must be proof that the
accused person was a Jew. A copy of the judgment is enclosed.

3. Iamitad
is a correct
to practical
great ciffic
prosecuting

vised that the
interpretation
inconvenience,

ulty being expe
breaches of thi

decision of the Relieving President
of the law. It however gives rise
and it will rpobably result in

rienced in future in successfully
s provision of the Order-in-Council.

.. Since the political consequences and the results to
public security of breaches of the status quo and particularly
of the blowing of the Shofar at the Wailing Wall, are always
liable to be serious, and particularly so in times of coimiunal
tension, I 'suggest for your consideration the desirability of
amending this provision of the Order-in-Council so as to make
it an offence for any person, irrespective of his race or
religion, to blow the Shofar near the Wall.

5. Para.B(5) of Schedule I to the
Wailing Wall) Order-in-Council 1931

"The ;.:oslems on
permitted to car
to the Pavement
devotions or to
any other way."

Palestine (Western
also provides that

or

the other hand shall not be
'ry out the Zikr ceremony close
during the progress of the Jewish
cause annoyance to the Jews in

6. SiLIilar difficulty is likely to arise in establishing
that an offender against this provision is a Moslem. If
you decide that this para. should be amended, I suggest that
the occasion be taken to constitute it an offence for any
person, whether Eoslemu or other, to carry out the Zikr
ceremony close to the Pavement during the progress of the
Jewish devotions or to cause annoyance to the Jews in any
other way.

7. There are of course other references
Council to "Jews" and to "Moslems", but a
are of an empowering nature, I am advised
is likely to arise if reference to "Jews"
elsewhere than in para.B(5) of Schedule I

in the Order-in-
s these provisiuns
that no difficulty
and"l o slems"
are left unchanged.

I

SF/277/42.

or
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Criminal

IN THE DISTRICT COURT OF JERUSALEM.

Case No. 192/46.

BEFORE:

IN THE

His Honour Judge L.A.W. Orr -R/President.

CASE OF:

Attorney-General

V.

Moshe Yosef Karaewany Juvenile Accused.

Statement of Offence: Blowing the ram's horn (S
contrary to section 5(B)
of the Palestine (Western
Wall) Order-in-Council, l

o11
LI.JJ ttI) ,
f Schedule
or Wailing

931.

JU D G ENT.

I do not think it is
it is desirable to do so having

ir. Mreridor'

sitting as a Juvenile
interest of the child
upon
t hat

an offence,

a decision
the pro

accused must

secution has not provided itE
it is an essential condition

s first point is interesting
to consider it, nor do I think

Court and it woul
to have the publicity
on such a point. It

to the fact that I am

this boy is a Jew.

which would
is perfectly

of it that
a Jew and the prosecution has

I acquit the accused
to be set at liberty.

of.the charge

follow
clear

if there is

not proved that

and order him

DELIVERED this 18th of November,

(sd) L. A.WN.

1946.

ORR.

R/President.

1

'M '

* 1

IN THE DISTRICT
.C OU RTO OFJE RU SAL E M.

hn-n f

Although

necessary

v regard
d not be in the

by me
.

s case as
the

be
. ,
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The amending Order in Council suggested by the
High Commissioner would meet both objections. The
altern 'five Suggeotion for a regulation "to give erect
to the provisions" of the existing Order, would only
meet objection (a), and a regulation to meet (b) also
might be ultra viree. e agree with you that the &:tual
form of regulation suggested in your letter would not
be altogether suitable, but it might be possible to
devise nn slternmtive formula and we would suggest th.t
if you decide that the existing order must be amended,
you might first consider whether a satisfactory regulation
could be drafted. if not, then a draft emending Order
in Council will preuaibly be necessary.
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The Church House,
Great Smith Street,

S . W .l.

e Septei'ber,- 194
75227/47 -

1,p

- ix

Please refer
( E 2671/2671/31)
concerning the Pa
Wailing Wall) Ord

to ',by, u
of 14th
lestine
er in C

r lItter
April
(Western or
ouncil 1931.

We have come to the conclusion
that an amending Order in Council
is likely to be the most expeditious
way of overcoming the difficulty
encountered in the wording of
Paragraph 5 of Schedule I, and I
enclose a copy of the suggested
draft amendment and of the Saving
Telegram which we have sent to the
High Commissioner on this matter.

We would be grateful
observations you may have
draft.

for any
on the

G ,tzw

(W.A.C. Mathieson).

I.P. GARRAN, ESQ.

A~

9 1

C-l""'.



Saing.75227/47

Fr the Secretary of State for the Colonies.
To the Officer Administering the Government of........ ... ...

Date..: .. September .......... . *....*

N o .......................................... Saving.

Saving Telegram No. 1389.

Palestine (Western or Wailing Wall) Order in

Council, 1931.

I agree the t it is desirable in future to ensure

successful r'z'osecution for breaches of this Order-in-

Council and to avoid recurrence of the difficulty of

establishing religious persuasion which was encountered

under the present wording of Paragraph 5 of Schedule

I in the case of Moshe Yusef Karaewaniy.

2. An ariendirng Order in Council appears to be the

most satisftActory method of rectifying the position and

a draft amendment to iaragraph 5 of Schedule I prepared

by my legal advisers is enclosed for your consideration.

/Though



75227/47
Saving.

Fr the Secretary of State for the Colonies.
To the Officer Administering the Government of PA 'N
Date o Septermber, 19L,7,

N................ . . . ..
N o...... ................ Saving. 9 (1'.Z.L-T

Saving Telegrw No. 1389,

Palestine (ester n or Walling Wall) Order in
Council, 1971,

I agree thet it is desirable in future to ensure
successf ul Trosecution for breaches of this Order-in--
Counc il anCto avoid recurrence of the cifficulty of
establishing v religious persuasion1 which was encruntered
under the present wordoingf argehf n: ,g o; aagraph 5 of .Sched.ul e
I in the case of atoshe Yusef Kraewany.

2. /An a:nend irig Order in Council ap-ears to be the
os t sat isf tory me thod of re t iying the position and

a dre t tendarnrt to aph 5 of schhedule I prepared
by imy legal advisers is enclosed for your co1sideration.

/Though
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the

at

day of 1947.0

Present

I R:A It Is desirable to amiend the provisions of

the Palestine westernn or ,Riling lall) Order in Council,

193 1g( hereinafterr called "t he principal Ordort*) in manner

hereihafter appearing:

His M4ajesty, by Virtue~ and in

exercise of the

diction Act,

pleased) by

powe rs in this behalf' by the Foreign Juryis-

1890, or otherwise in His Majesty vested, is
and with the advice of His

order, and it, is hereby

rivy Council, to

or d01 as .afll ara ..

1. Tbis Order way be cited as the

'Wailing '::;all) Order in Coluncil, 1947,

'a:Lestine twestern or

ad shall be read as
one with the principal Order.

2.In place

(5) of paragraph

of' the provisions contained in sub-paragraph

B of Schedule

the follow~ing provisions shall have

I to the principal Order

effect, gamelyaf

No person shall blow the raw~' born (3hofar) near

the western or wailing g~all nor cauae any other

disturbance to the Mosleumtbat is avoidable;

person shall

the Pavement

carry out the zikr cer Trio ny

and no

close to

in front of the hall during the progress

of the Jewish devotions,

Jews in any other way.
3* This Order shall ecow into

Si by the Vigb CGonniss iover

1'

nor +cause annoyance

operation

to the

on a day to be

by Proclamiation in the Gazet
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17th October, 1947.

/fedC e S c

The dra - t amending
in your letterclosed

dot h Ent teber
to us t ,neet
hav e n-o co-ent e

,

Order-I n-Counc 1
t4 Garran 7T.r 75,22C7417

the ca e satisfactorily
t l " .a e n it

1l

ull LJpea:-S
and we

t Cr ing.

SC .

(J. ' . E. eith)

K. A. C. Mathics r-,

Col onial

en
of

OFFI C . ~iW.

("T 9182/2671/31)

e~~

Iaboutt 1,h,. ;ailing ni

CT5~~~ Sc~~ L_

s<., M.B.F.,

Office.0


